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General Comments

The announced intent of proposed regulation 1.351-1(c),
issued on September 19, 1967, is to reflect the provisions of

Section 203 of Public Law 89-809, which was enacted on November

13, 1966.

This Section amended Section 351 of the Internal

Revenue Code to add a parenthetical phrase that clearly stated
that Section 351 treatment was applicable to transfers made
before June 30, 1967, to an Investment company.

The purpose of

this amendment was to overrule the position taken by the Service
in proposed regulation 1.351-1(c), filed on July 13, 1966.
While there is an Implication under the amended Section

351 that transfers to investment companies after June 30, 1967,
will be treated differently from those consumated before that

date, the language of the statute is not entirely clear.

Fur

thermore, the type of abuse, if it can be called that, was con
sidered related to transfers to investment companies under

the so-called swap plans.

The statutory language does not

define "investment company," and it does not give specific
authority to the Commissioner to define the term by regulations.

It appears to us that this matter should be referred back to
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Congress for clarification of what was Intended and, particularly,
for a definition of the term "investment company."

The concepts set out in proposed regulation 1.351-1(c),

Issued on September 19, 1967, specifying tests for determining
diversification of Interests and, in particular, the Inclusion

of real estate investment trusts, seem to go considerably

beyond the problem that Congress was considering when it did
change the statutory language.

We recommend that the proposed regulations be withdrawn
for the time being and that consideration be given to asking

Congressional clarification of the issues involved.

